Chapter XIII

GUARDIANSHIP

1301. PURPOSE. The Tribal Court, when it appears necessary in order to protect the
best interests of a member of the Bay Mills Indian Community, may appoint a
guardian for the person and/or property of a member of the Tribe.

1302. TYPES OF GUARDIANSHIP. The Tribal Court may appoint a guardian of the
person, which entails the responsibility for the care and custody of the member.
The Tribal Court may appoint a guardian of the estate of a member, which
entails responsibility for the administration and management of the member’s
property. Unless the Court appoints a separate individual as guardian of the
estate, the guardian of the guardian of the person shall also be the guardian of
the estate.

1303. GROUNDS FOR APPOINTMENT OF GUARDIAN!. The Tribal Court may
appoint a guardian under any of the following circumstances:

A. Guardian for a child. A guardian for a child may be requested if:

1. The parental rights of both parents or the surviving parent have
been terminated or suspended by prior order of the Court, by
judgment of divorce or separate maintenance, by death, by judicial
determination of mental incompetency, by disappearance or by
confinement in a place of detention;

2. The appointment of a guardian is necessary for the immediate well-
being of the child; or
3. The parent with custody of the child requests the appointment.

B. GUARDIAN FOR AN ADULT. A guardian for an adult may be requested
if:

1. The adult is alleged to be incapable of caring for him/herself and
such incapability is a significant impediment to his/her health and
well-being, and such incapability is not a temporary condition; or
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2. For purposes of appointment of a guardian of the estate, the adult
is alleged to be unable or unwilling to competently administer
his/her financial affairs.

1304. STANDING TO FILE PETITION. Any person, including tribal social services
agencies, may file a petition for guardianship. A child who is 14 years of age or
older may petition for guardianship. A child who is 14 years of age or older may
petition for the appointment of a guardian on his/her own behalf, provided that
such petition is jointly filed with the proposed guardian.

1305.

1306.

CONTENTS OF GUARDIANSHIP PETITION. The petition for guardianship

shall include the following, as best the petitioner is able to ascertain in good faith:

A.

The full name, sex, date and place of birth, residence and tribal affiliation
of the proposed ward;

The full name, address, age, relationship if any to the proposed ward, and
interest if any in the proceeding of the petitioner;

The names and addresses of other persons (including parents for a
proposed ward under the age of 18) known to have an interest in the
petition for appointment of guardian; if any such interested person is
deceased, the petition shall include the relationship to the proposed ward
and the date of death;

The basis for the Court’s jurisdiction;

A statement of the reason(s) that the appointment of guardian is sought;
whether the petitioner seeks the appointment of a guardian of the person,
guardian of the estate, or both; and whom the petitioner recommends or
seeks to have appointed as such guardian or guardians; and

A full description and statement of value of the proposed ward’s assets
and liabilities, with an estimate of the value of any property owned,
possessed or in which the proposed ward has an interest, including any
income and receivables to which the proposed ward is entitled.

All petitions must be signed and dated bay the petitioners, and must be
notarized or witnessed by the Clerk of Tribal Court.

NOTICE OF PETITION FILING. A copy of the petition shall be mailed by the

Clerk of Tribal Court to all persons listed therein as having an interest in the
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1307.

1308.

1309.

matter, including the proposed ward when such person is at least 14 years of age
or older.

GUARDIANSHIP REPORT. Upon the filing of a petition for guardianship, the
Court shall immediately request that the Tribal Social Services Department or
other qualified agency conduct a guardianship evaluation on the proposed
guardian and the proposed ward. The resulting guardianship report shall
contain all pertinent information necessary to assist the Court in determining the
best interests of the proposed ward. The report shall be filed with the Court and
a copy shall be provided to all parties who have received notice of the petition.

DURATION OF GUARDIANSHIP APPOINTMENT. Unless specified otherwise
in the Court’s order of appointment, a guardian shall serve:

A. Guardian of a child. A guardian of a child shall have the responsibilities
of such position until such child arrives at the age of 18 years, or marries,
dies, or is emancipated by the Court under Chapter VII, or until legally
discharged by the Court.

B. Guardian of an Adult. A guardian of an adult shall have the
responsibilities of such position until the adult ward dies or until legally
discharged by the Court.

POWERS AND DUTIES OF A GUARDIAN OF THE PERSON. To the extent not
inconsistent with any order of the Court, a guardian of the person has the
following powers and duties:

A. The guardian of the person is entitled to custody of the person of his/her
ward and shall make provision for his/her ward’s care, comfort and
maintenance, and shall, as appropriate to the ward’s needs, arrange for
the ward’s training, education, employment, rehabilitation or custodial
care. The guardian shall take reasonable care of the ward’s clothing,
furniture, vehicles and other personal effects.

B. In arranging for a place of residence, the guardian of the person shall give
preference to places on-Reservation over places off-Reservation, if both
places are substantially equivalent. The guardian shall also give
preference to places that are not treatment facilities. If the only available
and appropriate places of domicile are treatment facilities, the guardian
shall give preference to tribally operated treatment facilities over those
operated by non-tribal entities.
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1310.

1311.

1312.

1313.

C. The guardian of the person shall have authority to consent to any medical,
legal, psychological or other professional care, counsel, treatment or
service for the ward. The guardian may give any other consent or
approval on the ward’s behalf that may be required or in the ward’s best
interest. The guardian may petition the Court for its concurrence in the
consent or approval.

LIABILITY OF GUARDIAN OF THE PERSON. A guardian of the person, if
he/she has acted within the limits imposed by this Chapter or the order of
appointment or both, shall not be liable for damages to the ward or the ward'’s
estate, merely due to the following actions of the guardian:

A. Authorizing or giving consent or approval necessary to enable the ward to
receive legal, psychological or other professional care, counsel, treatment,
or service, in a situation in which damages result from the negligence of
other acts of a third person; or

B. Authorizing medical treatment or surgery for his ward, if the guardian
acted in good faith and was not negligent in providing the authorization.

REIMBURSEMENT OF GUARDIAN OF THE PERSON’S EXPENSES. A
guardian of the person is entitled to reimbursement from the ward'’s estate for
reasonable and proper expenditures incurred in the performance of his/her
duties as guardian of the ward’s person.

REIMBURSEMENT OF GUARDIAN BY THE TRIBE. The Court may order
monthly reimbursement payments to the person or agency appointed as
guardian of the person, provided that sufficient funds have been appropriated by
the Tribal Council. Such payments must be used by the guardian for the sole
purpose of covering expenses incurred in the care and custody of the ward and
shall not be used for any other purpose. The use of such payments for any
purpose other than that described in this Section shall subject the guardian to
contempt of court proceedings and any other criminal or civil penalties provided
by the Tribal Court Code.

GUARDIAN OF THE ESTATE. The Court may appoint a guardian of the
property of a ward under such terms and conditions as the Court sets forth in its
written order of appointment. The guardianship may cover all property or it
may be limited to only specific property or a specific legal action, as set forth in
the written order. A limited guardianship of the person may also include
guardianship of the ward’s property, if set forth in the written order.
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1314. POWERS OF GUARDIAN OF THE ESTATE. The guardian of the property has

the power to perform in a reasonable and prudent manner every act that a
reasonable and prudent person would perform incident to the collection,
preservation, management, and use of the ward’s estate to accomplish the
desired result of administering the ward’s property legally and in the ward’s best
interest, including but not limited to the following specific powers:

A.

B.

Take possession, in the ward’s name, all the ward’s property (estate);
Receive assets due the ward from any source;

Maintain any appropriate action or proceeding to obtain support to which
the ward s legally entitled, to recover possession of any of the ward’s
property, to determine the title thereto, or to recover damages for any
injury done to any of the ward’s property, and to compromise, adjust,
arbitrate, sue on or defend, abandon, or otherwise deal with and settle any
claims in favor of or against the ward;

Abandon or relinquish all rights in any property when, in the guardian’s
opinion, acting reasonably and in good faith, it is valueless, or is so
encumbered or is otherwise in such condition that it is of no benefit or
value to the ward or his/her estate;

Vote shares of stock or other securities in person or by general or limited
proxy, and to pay sums chargeable or accruing against or on account of
securities owned by the ward;

Insure the ward’s assets against damage or loss, at the expense of the
ward’s estate;

Sell or exercise stock subscription or conversion rights; consent, directly or
through a committee or other agent, to the reorganization, consolidation,
merger, dissolution or liquidation of a corporation or other business
enterprise;

Expend estate income on the ward’s behalf and to petition the Court for
prior approval of expenditures from estate principal; provided that
neither the existence of the estate or guardian’s authority to make
expenditures shall terminate or suspend the legal duty that a parent or
other person may have to support and provide for the ward;

Pay from the ward'’s estate necessary expenditures of administering the
estate;
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Employ persons, such as attorneys, auditors, investment advisors,
appraisers, or agents to advise or assist the guardian in the performance of
his/her duties as guardian of the estate;

Continue any business operation in which the ward was engaged, where
such continuation in reasonably necessary to preserve the value, including
good will, of the ward’s interest in such business;

Acquire, retain and sell every kind of property and every kind of
investment, including but not limited to bonds, debentures, and other
corporate or governmental obligations; stocks, preferred or common; real
estate mortgages; shares in building and loan associations or savings and
loan associations; annual premium or single premium life, endowment, or
annuity contracts; and securities of any management type investment
company or investment trust registered under the Federal Investment
Company Act of 1940, as it may be from time to time amended;

Without a Court Order, lease any of the ward’s real estate for a term of not
more than three years, or to sell, lease or exchange any of the ward’s
personal property including securities; provided that the aggregate value
of all items of the ward’s tangible personal property sold without Court
Order over the duration of the estate shall not exceed Three Thousand
Dollars ($3,000), and that any other sale in excess of such amount shall be
conducted only with authorization from the Court as provided in
Subsection N;

A guardian who is required under Subsection M shall, and any other
guardian who so desires may, by motion to the Court, request issuance of
an order to lease any of the ward’s real estate or to sell any item or items
of the ward’s personal property. Notice of the motion and the time, date
and place of hearing thereon shall be served upon all parties of record and
upon such other persons as the Court may direct, and the Court may issue
an order after hearing and upon such conditions as the Court may require;
provided that the power of the guardian to petition the Court for prior
approval of expenditures from estate principal under Subsection H;

Foreclose, as an incident to the collection of any bond, note or other
obligation, any mortgage, deed of trust, or other lien securing such bond,
note or other obligation, and to bid in the property at such foreclosure
sale, or to acquire the property by deed from the mortgagor or obligor
without foreclosure; and to retain the property so bind in or taken over
without foreclosure;
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1315

1316.

1317.

1318.

P. Borrow money for such periods of time and upon such terms and
conditions as to rates, maturities, renewals and security as the guardian
shall deem advisable, including the power of a corporate guardian to
borrow from its own banking department, for the purpose of paying
debts, taxes and other claims against the ward, and to mortgage, pledge or
otherwise encumber such portion of the ward’s estate as may be required
to secure such loan(s); and

Q. Execute and deliver all instruments that will accomplish or facilitate the
exercise of the powers vested in the guardian of the estate.

REPORTS TO THE COURT. Any guardian shall make such reports to the Court,
and with such frequency, as the Court shall require in its order of appointment,
which shall detail all actions taken by the guardian on behalf of the ward from
and after the last report.

RESIGNATION OF GUARDIAN. Any guardian who wishes to resign may
apply in writing to the Court, setting forth the reasons for the desire to resign. If
a guardian of the estate or a guardian both of the person and of the estate shall,
at the time of the application, exhibit his/her final account for settlement, and if
the Court is satisfied that the guardian has fully accounted, the Court may accept
the resignation of the guardian, but the guardian so discharged and his/her
sureties are still liable for all matters connected with the guardianship before
discharge.

APPOINTMENT OF SUCCESSOR GUARDIAN. Upon the removal, death or
resignation of a guardian, the Court shall appoint a successor guardian following
the same criteria that would apply to the initial appointment of a guardian.

REMOVAL OF GUARDIAN. The Court shall remove as guardian any person
who is found, after hearing, to have negligently managed the affairs of his/her
ward, or has intentionally caused the ward personal or financial harm. Any
person with personal information as to the actions of the guardian may petition
for his/her removal.
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